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3.1
PURPOSE

The purpose of this policy is to provide Developmental Disabilities Planning Council (DDPC) employees and job candidates with guidance regarding compliance with the Americans with Disabilities Act (“ADA”) and the New Mexico Human Rights Act.
3.2
SCOPE

This policy applies to DDPC employees and candidates for employment with this Agency.
3.3
REFERENCES

The Americans with Disabilities Act of 1990; American with Disabilities Act (2012) Code of Conduct; DDPC Complaint Policy 5.0
3.4
BACKGROUND

It is the policy of this DDPC to comply with federal and state laws concerning employment of individuals with a disability. Accordingly, it is the DDPC’s policy not to discriminate against qualified individuals who have a disability with respect to selection and hiring, advancement, disciplinary action including dismissal, compensation, training, or other terms, conditions, and privileges of employment. Further, the DDPC shall reasonably accommodate qualified individuals with a disability so that they can perform the essential functions of their position.

3.5
DEFINITIONS

“ADA Coordinator”
The ADA Coordinator is a DDPC employee who performs as a liaison between the public and DDPC employees who coordinates the reasonable accommodation request process.

“Agency Head”

Agency Head refers to DDPC Executive Director.

“Applicant”
Applicant is an individual who submits an application for state government employment within the DDPC, or an employee seeking a promotion or transfer to a different position within the DDPC.

“Centralized Record of Accommodations”
A record of accommodations approved for use by DDPC employees, including but not limited to, type of accommodation, location and disposition of assistive devices.

“Confidential Information”
Information about disclosed disabilities or serious medical conditions that is safeguarded from access, except to those individuals directly involved in the accommodation process including the Executive Director.

“Disability”
Any physical or mental impairment that substantially limits one or more of an individual’s major life activities, a record of such impairment, or being regarded as having such an impairment.
“Employee”
Employee is a person who works for, and receives wages and whose work is under the direct control and supervision of the DDPC.  “Employee” includes term, probationary, temporary, permanent, and exempt positions, but does not include independent contractors who perform work for the agency.

“Essential Functions”
Essential functions are the basic job duties that an Employee must be able to perform with or without reasonable accommodation.
“Job Candidate”
Job Candidate is an individual who submits an application for state government employment within the DDPC, or an employee seeking a promotion or transfer to a different position within the DDPC and has been asked to interview for that position.

“Major Life Activities”
Major life activities include, but are not limited to, caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, and working.
A major life activity also includes the operation of a major bodily function, including but not limited to, function of the immune system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions.

“Marginal Duties”
Peripheral duties of an employment position; are job functions that can be redesigned or reassigned without significantly altering the purpose of the position.

“Mitigating Measure”
Compensation made by the individual to control, reduce, compensate for, or otherwise correct the impact of a physical or mental impairment. Examples of mitigating measures may include but are not limited to: assistive devices, auxiliary aids, or personal actions taken.

“Operations Specialist”
Operations Specialist is the DDPC employee directly responsible for a particular function within the DDPC that may impact the assessment, procurement, installation, maintenance, or disposal of reasonable accommodation.

“Qualified person with a Disability with Respect to Employment”
An individual with a disability who meets the skill, experience, education, and other job related requirements of a position held or desired, and who, if needed, with a reasonable accommodation, can perform the essential functions of the job. 

“Reasonable Accommodation”

The term “reasonable accommodation” may include:

(a) making existing facilities used by employees readily accessible to individuals with disabilities; and

(b) job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate adjustment or modifications of examinations, training materials of policies, the provision of qualified readers or interpreters, and other similar accommodations for individuals with disabilities.

“Record or History of Impairment”
Record or History of Impairment is a person who has a history of impairment, or has been diagnosed as having impairment.

“Regarded as Having an Impairment”
An individual meets the requirement of “being regarded as having such an impairment” if the individual establishes that they have been subjected to an adverse employment action prohibited by the ADA because of an actual or perceived physical or mental impairment whether or not the impairment limits or is perceived to limit a major life activity.

Being “regarded as having impairment” shall not apply to impairments that are transitory and minor.  A transitory impairment is impairment with an actual or expected duration of six (6) months or less. 

“Undue Hardship”
The term “undue hardship” means an accommodation requiring significant difficulty or expense, when considered in light of the following factors:

(a) the nature and cost of the accommodation needed;

(b) the overall financial resources of the DDPC involved in the provision of the reasonable accommodation; the number of persons employed at the DDPC; the effect on expenses and resources, or the impact otherwise of such accommodation upon the operation of the DDPC;

(c) the type of operation or operations of the agency, including the composition, structure, and functions of the workforce of the DDPC.

3.6
POLICY

It is the policy of the Executive Director and DDPC to provide reasonable accommodations to qualified individuals with disabilities or serious medical conditions when such accommodation is directly related to performance of the essential functions of a job, competing for a job, or enjoying equal benefits and privileges of employment; to consider the accommodation preferred by an employee or job candidate unless such accommodation is unreasonable or an undue hardship; that a qualified individual with a disability is not required to accept an accommodation, aid, service, opportunity or benefit which such qualified individual chooses not to accept. However, if such individual rejects a reasonable accommodation, aid, service, opportunity or benefit that is necessary to enable the individual to perform the essential functions of the position held or desired, and cannot, as a result of that rejection, perform the essential functions of the position, the individual will not be considered a qualified individual with a disability; and that all parties involved shall treat all information contained in the Reasonable Accommodation request and determination process as confidential.  The determination of who is included in the accommodation process is the sole discretion of the DDPC management.



Records pertaining to physical or mental examinations and medical treatment of persons confined to institutions and records maintained for purposes of the Americans with Disabilities Act are considered confidential under state law [Section 14-2-1, NMSA 1978] and State Personnel Board Rule 1.7.1.12 NMAC.
3.7
RESPONSIBILITIES


3.7.1
Job Candidate:

It is the responsibility of each job candidate to inform the hiring supervisor in writing of the need for an accommodation and to provide, upon request, documentation, such as diagnosis by a physician, medical records, or other evidence sufficient to document the disability or serious medical condition for which accommodation is requested.

3.7.2
Employee:
It is the responsibility of each employee to read the copy of the Accommodation Policy included in the new hire packet and return the signed acknowledgement form to the Human Resources Representative; to request an accommodation from their immediate supervisor, if one is needed; to provide, upon request, documentation, such as diagnosis by a licensed physician or psychologist, medical records, or other evidence sufficient to document the disability or serious medical condition for which accommodation is requested; and to actively participate in the reasonable accommodation assessment process. 

3.7.3
Hiring Supervisor or Employee’s Immediate Supervisor:
It is the responsibility of the hiring supervisor to discuss the needed accommodation and possible alternatives with the job or employee candidate; to keep the job candidate/employee appraised of the status of their accommodation request throughout the process; to initiate the DDPC’s reasonable accommodation process by completing and routing the appropriate accommodation request form to the ADA Coordinator:  Accommodation Request-Employee or, Accommodation Request-General Access.  (Obtain forms from form appendix or request Accommodation Request Form from HR Representative.); to collaborate with the ADA Coordinator to identify the essential functions and marginal duties of the employee’s job; to assist the employee and the ADA Coordinator to identify reasonable accommodation options; to ensure that the employee is afforded adequate time away from workload demands to meet, as necessary, with the ADA Coordinator or other professionals who may be enlisted by the DDPC to assist in the accommodation process; to ensure an employee receives an accommodation(s) once the accommodations are determined to be appropriate and not an undue burden; to assess, document and report to the ADA Coordinator the employee’s effectiveness in performing the essential functions of the job with the reasonable accommodation(s) provided.

3.7.4
ADA Coordinator:
It is the responsibility of the ADA Coordinator to determine the sufficiency of the documentation of the disability or serious medical condition; to determine whether the employee or job candidate is or is not a qualified individual with a disability or serious medical condition, and whether accommodation is needed; to collaborate with the supervisor and the job candidate to evaluate the reasonable accommodation(s) requested related to the competition process for an advertised position; to collaborate with the supervisor and the employee to evaluate the reasonable accommodation(s) requested related to the essential functions of the employee’s job; to research and evaluate available technology and various methods of providing accommodations to perform the essential functions of the job; to consult with an internal and or an external specialist, if necessary; to consult with any DDPC unit, which the accommodation may impact; to make recommendations and reach a consensus, if possible, regarding the most appropriate reasonable accommodation(s) for an employee; to notify the supervisor and the Executive Director of the final decisions related to the request for accommodation from a job candidate or employee: to monitor the reasonable accommodation process to ensure that the employee receives and implements the accommodation(s) in a timely manner; to maintain a centralized record of accommodations; and to maintain records of DDPC employee requests for accommodation for three years or in accordance with State Records Center and Archives Rules and Regulations.

3.7.5
Human Resources Manager:
It is the responsibility of the Human Resources Manager to collaborate with the ADA Coordinator to identify the essential functions and marginal duties of the employee’s job.
3.7.6
DDPC Supervisors:
It is the responsibility of each DDPC supervisor to provide consultation regarding accommodation alternatives compatible with DDPC technology under their management.
It is the responsibility of each DDPC supervisor to integrate into DDPC systems those assistive technologies designated as accommodation for employees and to consult with the ADA Coordinator and the Centralized Record of Accommodations to ensure that planned system upgrades or modifications will not adversely affect any assistive technologies in use as accommodations by DDPC personnel.
3.7.7
Executive Director:
It is the responsibility of the Executive Director, or designee, to review the ADA Coordinator’s denials and approvals of accommodation of a job candidate/employee as a qualified individual with a disability or serious medical condition; to review an appeal of the ADA Coordinator’s determination of a job candidate/employee as a qualified individual with a disability or serious medical condition; to review an appeal of the ADA Coordinator’s determination of accommodation to be provided.

3.8
RETALIATION


Many laws, including the Civil Rights Act, the Age Discrimination in Employment Act, the American Disabilities Act and The Family Medical Leave Act contain anti- retaliation rules.  Retaliation against an employee for filing a complaint or exercising his or her rights under any of these laws is prohibited. Employees have a right to bring up any issue without fear of reprisal from peers, supervisors, subordinates or management.
3.9
ATTACHMENTS

1. Job Accommodation Network (JAN)
2. Americans with Disabilities Act (ADA)
3. NMSA1978 Sec 28-1-7 Human Rights Law
4. Rehabilitation Act Amendments of 1998
5. Disability and Business Technical Assistance Centers DBTAC)
6. Department of Labor (DOL)
3.10
REVIEWS AND APPROVALS
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